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CRIME AND

PUNISHMENT

Rather than jump to condemn the regulator, MIKE COSMAN calis instead for 3 wider
debate about what enforcement shoulg aim to achieve.

here seems to be 2 blurring of
the lines between the civil and
legal functions of the Court in
health and safety cases. The
vast majority of those who suffer work-
related injury cannot sSue, receive no
compensation for Pain and suffering,
and are limited to 80% of their
allowable earnings if they cannot work.

However, once a criminal conviction
occurs, under the Sentencing Act the
Court has to make Teparations to the
victim its first obligation. Recent awards
have been significant. In the Oceana
Gold fatality the Court initially awarded
reparations of $350,000 on top of
voluntary Teparations already paid of
$660,000. On appeal the High Court set
aside the reparation order but still felt
that an amount of over $200,000 was
appropriate.

If reparations to victims are to form
a significant part of the process then
someone has to advocate for them - but
should it be Worksafe? This would put
an undue obligation on the regulator
to consider victims’ needs, rather than
objectively applying sound enforcement
principles to the facts of the case, Is
there a need for an independent victims’
advocate?

Equally, as Jones notes, most
investigators fee] uncomfortable and
ill-equipped to deal with victims and
their whanau at the same time as
undertaking a technical and procedura]
investigation. Should there be dedicated
Family Liaison Officers and Victim
Support either within or aligned to
WorkSafe to perform this function?

A WorkSafe decision maker looking at
a file where Someone has been severely
injured, and having to decide whether to
launch a formal investigation that could
lead to a Prosecution, must inevitably be
influenced by the knowledge that if you
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decide not to, you are denying victims
the Possibility of significant reparations.

FORENSICS AND WITNESSES

The Jones Treport also looked at
WorkSafe’s forensic and evidence
gathering capability. The Police have
specialists in this area, including
scientists, photographers anq exhibits
officers. Is it not reasonable to expect
that the expertise available for a fata]
workplace accident should be the same
as for a road crash?

Could not an agreement be reached
Where WorkSafe can call on forensic
resources from Police and pay for it on
a case by case basis, or have it built into
their annual funding?

The HSW Act allows prosecutors
to claim back investigation costs on
conviction (these are covered by a
PCBU’s insurance.) However, WorkSafe
typically never claims investigation
costs, only generally asking for 3
contribution to legal costs.

Expert witnesses are another concern,
In many cases an inspector acts as the
expert witness to give an opinion on
what was reasonably practicable, Yet
few of them are objectively qualified to
be considered an expert by the Court,
because they are often not members
of professional bodies and therefore
not subject to continuous professional
development (as evidenced for example
by being on the HASANZ Register);
or because they are giving evidence
to support their employer and not
the Court. d like to see a register
of expert witnesses as exists in other
countries and disciplines to ensure true
independence.

A WIDER CONTEXT
Finally, the Teport notes that some
investigators do not understand the

link between theijr Proposed action and
WorkSafe’s objectives of sustainable
reductions in deaths, injuries and ill
health. This transactional approach is a
real impediment to Pprogress.

Change occurs through building
an understanding of the oot causes
and addressing them. Punishment is
a simple financial transaction in most
cases.

We should be asking investigators to
take a much broader, strategic view of
organisational performance and to see
events in context, Using enforcement
tools in combination should be much
more common: prohibition notices
to deal to the urgent and immediate,
improvement notices for the system
failings, and Prosecution only where
the circumstances are so egregious that
Punishment and deterrence is required.

Even then, enforceable undertakings,
work project orders and the like hurt
the company financially the same as
a fine, but €nsure investment js made
in putting things right at an industry,
sector or community level, rather than
simply swelling Treasury funds (no,
fines do not 80 to WorksSafe!).

Having been a regulator for 28 years,
but also consulting with clients ang
acting as an expert (for prosecution and
defence), 1 believe we will achieve a Jot
more if we have 3 widespread debate
about what we want to achieve in this
part of the criminal/social justice space.
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